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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : SRI S. DAS 

   ADDITIONAL SESSIONS JUDGE 

   SONITPUR, TEZPUR 

 

 

 

CRIMINAL APPEAL  NO. 17 (S-1) OF 2009 

 

 

 

Sri Ratan Das,   ………….  Appellant 

Son of- Late Chenidhar Das 

Village- Solmara, 

P.s.- Tezpur, 

Dist-Sonitpur, Assam. 

 

 

-VERSUS- 

 

 

State of Assam    ………… Respondent 

(Represented by Public Prosecutor, Sonitpur, Tezpur)  

 

 

 

A P P E A R A N C E 

 

For the Appellant : Md. Imtiaz Ansari, Advocates. 

 

For the State  :  Smti. Ranjana Chakravorty, Addl. P.P. 
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Date of Argument : 20-06-2015 

 

Date of Judgement : 04-07-2015                                                      

 

 

J U D G E M E N T 

 

    This criminal appeal has been filed u/s 374(3) Cr.P.C. against the 

judgement and order of the Ld. Assistant Session Judge, Sonitpur, Tezpur dated 

21-10-2009 in Session Case No. 108/09 convicting and sentencing the accused 

person/appellant to undergo Rigorrous Imprisonment for 5(years) and to pay a 

fine of Rs. 1,000/- (Rupees One Thousand) only in defauly to undergo simple 

imprisonment for another 3 (three) months for offence u/s 307 of IPC and also 

sentenced to undergo Regorous Imprisonment for a term of 2(two) years for the 

offence u/s 324 of IPC. 

 

The facts necessary to give rise to this appeal are as follows :- 

    The prosecution case as unfolded at the trial is that on last 13-11-

2008 the informant namely, Sri Dipankar Das, a resident of Salal Gaon, under 

Sootea Police Station lodged F.I.R. before O/C Sootea Police Station to the effect 

that on that date at about 10-30 a.m while he went to visit his cultivable land 

situated at village Bokabil Charkeati and arrived there, the accused Ratan Das 

attacked him with a dao and thereby causing grievous injury on his head, hand 

intending to cause his death. It was further alleged in the F.I.R that the accused 

with intention to grab the land of this informant tried to kill him. 

 

    On receipt of ejahar Sootea P.S. registered a Case being No. 

176/08 u/s 326 of IPC against accused Ratan Das started usual investigation 

thereon. Upon completion of the investigation the police laid charge-sheet in the 

case U/S. 326/307 of IPC against the accused person. Thereafter the case was 

transferred to the court of the learned Addl. C.J.M., Tezpur for disposal. 

     

    On being produced before the court of ld. Addl. Chief Judicial 

Magistrate, Tezpur, the accused person was furnished with all the necessary 
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copies as required U/S. 207 of Cr.P.C. by the said court. The case being 

exclusively triable by the Court of Sessions, the ld. Addl. C.J.M., Tezpur 

committed the same to the Court os Sessions for trial. The case was thereafter 

transferred to the court of Ld. Asstt. Sessions Judge for trial. 

     

    On appearance of the accused charge u/s 324/307 IPC framed 

and explained and read over to the accused to which the accused pleaded not 

guilty. Prosecution is order to prove its case examined four witnesses in all. 

Defence case was total denial and adduced no evidence what so ever. The Ld. 

Court below on consideration of evidence on record and after hearing both the 

side convicted the accused u/s. 324/307 IPC. Being highly aggrieved by the order 

of conviction this appeal has been preferred by the accused/ convict challenging 

the impugned Judgement and Order on the following grounds. 

 

G R O U N D S : 

 

1. The Ld. Trial Court has gravely erred in law as well as in fact while 

passing the impugned Judgement and order of conviction and such the 

same is liable to be set aside. 

2. The Ld. Trial Judge has failed to appreciate the evidence on record and 

has relied more presumption, surmises and conjectures than in principles 

of law while arriving at the decision of guilt of the accused/appellant u/s 

307/324 I.P.C. or under any other sections of Law. Hence the impugned 

Judgement and order of conviction is liable to be set aside. 

3. The Ld. Trial Judge has examined as many 4 prosecution witnesses 

namely P.W. 1 Sri Dipankar Das, P.W. 2 Sri Nipen Saikia, M.O. P.W. 3 Sri 

Utpal Das and P.W. 4 Sri Jogesh Deb Goswami the I.O. of the case,are by 

no means reliable and trustworthy witnesses as because these witnesses 

contradicted each other‟s statements on vital points before the trial court. 

This glaring defect in the prosecution case has been ignored by the Ld. 

Trial Court for which the Judgement and order of conviction is liable to be 

set aisde. 

4. The charge framed u/s 307 IPC is defective where it is written “attempted 

to commit murder to said Ratan Das voluntarily caused grievous hurt to 
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him” Hence the trial based on such defective charge u/s 307 IPC cannot 

be sustained in law. 

5. The Ld. Trial Judge during examination of the accused/appellant u/s 313 

of Cr.P.C. did not put any question to the accused/appellant regarding 

attempt to commit murder which is the main ingredient of section 307 of 

IPC. So, the order of conviction passed u/s 307 of IPC against the 

accused/appellant without complying the settled principles of law cannot 

stand in the eye of law and hence it is liable to be set aside. 

6. The Medical Officer i.e PW 2 has not given the opinion as to the nature of 

injuries whether it was simple or grievous and that the injuries were 

sufficient to cause death or / where danger to the life of the injured 

himself. Hence on the basis of such doubtful evidence of the doctor (PW 

2) no conviction u/s 307 IPC can be sustained in law.The appellant 

submitted that the Judgement and order passed by the Ld. Addl. Session 

Judge may be set aside.  

     

    I have gone through the evidence on record. I have also perused 

the impugned judgement and the grounds cited in the memo of appeal. I have 

also heard argument of both sides. 

 

Decision & Reasons thereof : 

    PW 1 is Sri Dipankar Das. His evidence is that accused Ratan Das 

is his step brother and on the day of occurrence i.e on 13-11-2008 at about 

10/10-30 a.m. he went from his cultivating land situated at Bokabil Charkeati 

village with his bicycle and when he arrived there, he saw a house erected there. 

He further deposed that at that moment accused Ratan Das came from behind 

and gave a dao blow on his left arm and PW received injury and fell down on the 

ground. He again stated that the accused also assaulted him on his left hand 

causing injury on his wrist-joint. His further deposition is that while he went to 

see his cultivating land, the accused person asked him as to why he had come 

there and assaulted him with dao. According to P.W., his elder brother Utpal Das 

also arrived at the place of occurrence after a few moments he arrived there and 

brought him to the hospital for treatment of his injuries. 

 



P a g e  | 5 

 

    PW 2 is Dr. Nripen Saikia, the M.O. in the case. This PW deposed 

that on last 13-11-08 he was Medical and Health Officer-1 at Sootea New PHC 

and on that day at about 11-45 a.m. examined Sri Dipankar Das, male, aged 

about 34 years, S/O Late Cheniram Das of village Solal Gaon under Sootea P.S. 

being identified by and escorted by 549 UBC Kumar Mandal vide requisition No. 

Nil, Hospital register Page 579, Examination No. 233/08 and found the following : 

 

1. Cut injury on the left shoulder, size – 8 cm x 1 cm x 1.5 cm, transverse 

direction. Margins are sharp, profuge bleeding present. Eight stitches 

given. 

2. Cut injury on the scalp, vertically directed. Size – 12 cm x ½ cm x ½ cm 

with sharp margins, fresh blleding. Twelve stitches given. 

OPINION : 

    Injuries are fresh in nature, caused by sharp instrument. 

    Ext- 1 is his Medical Report and Ext- 1(1) is his signature. 

 

    PW 3 is Sri Utpal Das, the brother of the informant/injured. He 

deposed that the occurrence took place at about 11-15 a.m. of the day of 

occurrence and on that day at about 11-15 a.m. his brother went to their 

cultivating land to see their pulse cultivation and this PW also followed him. 

According to PW after arrival of his brother at the place of occurrence situated at 

Charkeati Chapori he also reached there just after 15 minutes later and on the 

moment he arrived there witnessed that accused Ratan Das came there with a 

dao and assaulted on the left arm of his brother Dipankar and thereafter left the 

place of occurrence. His further deposition is that he took his brother to the 

hospital for treatment at first and treated him for his injuries and lateron his 

brother lodged the FIR in this connection. 

 

    PW 4 is Sri Jogesh Debogoswami, the I.O. in the case. He 

deposed that on 13-12-2008 while he was O/C at Sootea Police Station, received 

the FIR lodged by the informant Sri Dipankar Das, who appeared in the police 

station in an injured condition, accordingly, this PW registered the same and 

started his investigation thereon. He further deposed that in course of 

investigation he visited the place of occurrence, prepared the sketch map 
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thereof, examined the witnesses, recorded the statements of witnesses namely 

Dipankar Das and his brother Utpal Das U/s. 161 Cr.P.C., caused medical 

examination of the injured Dipankar Das, collected the medical report thereof, 

arrested the accused person and forwarded him before the Court. He again 

deposed that after completion of the primary investigation, he having find 

materials U/s 326/307 of IPC against the accused person namely – Ratan Das, 

filed charge-sheet under the said Sections of law against the above named 

accused persons. 

     

    In this case prosecution has examined four witnesses. PW 1 and 

3 are the non official witnesses. PW 1 is informant/ injured. PW 3 is the elder 

brother of the injured. The injured in his evidence stated that the occurrence 

took place on 13-11-08 at about 10/11 a.m. According to the injured on the date 

of occurrence at the relevant time he went to see his cultivable land at Bkokabil. 

On reaching there he found that a house had been erected on his land. He also 

stated that about that time the accused Ratan Das came from behind and gave 

him dao blow on his left arm and he sustained bodily injuries. 

     

    PW 3 has supported PW 1 stating that just after 15 minutes he 

also came to the land of his brother Ratan Das and he saw Ratan Das came over 

with a dao with his hand and assaulted his brother causing injury on his left arm. 

It is also in the evidence of PW 3 that he took his brother to the hospital.  

     

    PW 2, the Doctor examined PW 1 on the same day at about 11-

45 a.m and found cut injury on the left shoulder. The doctor also found cut injury 

on his scalp. The defence cross examined all the four witnesses. Looking at the 

cross of PW 1 stated that at the P.o. there was potato cultivation and accused 

Ratan Das had erected a „Tin-chali‟ on the P.O by engaging labourers. He also 

stated that he raised protest and asked the accused why he had erected „chali‟ 

on the land. At first the accused did not respond and then there was altercation 

between them. Ratan Das asked him to keep aside and at that moment his 

brother Utpal Das came to the P.O. Then a quarrel took place between them. His 

brother then informed police and he took treatment at hospital. The defence has 

also cross examined PW 3 and has attempted to show that there was land 
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dispute between the accused and the injured and the accused in order to protect 

his land used violence.     

    The Ld. Counsel for the appellant strenuously argued before me 

that the prosecution case suffers from various infirmities. The Ld. Counsel 

submitted that there was land dispute between the accused and the injured. He 

has contended that in fact the land belonged to the accused and PW 1 tried to 

encroach upon the land of the accused and the accused tried to protect his 

property from being dispossessed by PW 1. He has further contended that the 

accused has every right to protect his property and in doing so he can resort to 

violence if so needed. Further the Ld. Counsel for the appellant has pointed out 

that here in this case there is absolutely nothing on record to show the alleged 

attempt to murder by the accused. He has also pointed out that even the 

statement of offence (charge) in this case in defective so far as Sec. 307 IPC is 

concerned. 

    I have very carefully scrutinised the evidence on record. From the 

evidence on record it is found that the PWs have very categorically given detailed 

account of the incident. It is not in dispute that the occurrence took place on the 

relevant date and time and there is also no dispute regarding the presence of the 

injured and the accused at the P.O. It is true that there was land dispute 

between the parties but it is not established from the cross examination of PWs 

that the land belonged to the accused person. Rather, the injured claims that the 

accused erected „chali‟ on his land. Hence, I find it difficult to conclude that the 

accused used violence in exercise of his of private defence.  

    Now, coming to the other points raised by the Ld. Counsel for the 

appellant it transpires from medical evidence that PW 1 sustained cut injuries on 

hand and scalp. It is true that the injured did not speak of injury on his head/ 

scalp. But that cannot in my opinion make dent in prosecution case because 

there is clinching evidence that the accused assaulted the injured with „dao‟. The 

doctor has not given his opinion regarding the nature of injury. However, the cut 

injury appears to be simple in nature. 

    On appraisal of the materials on record I have no doubt in my 

mind that the accused was involved in causing cut injuries to the injured. So, I 

find that a case u/s 324 IPC is made out. 
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    So far as attempt to murder is concerned it transpires from 

evidence of PWs that the accused inflicted dao blow on the hand of the injured. I 

have already mentioned that PW 1 / injured did not speak of in blow on his head. 

Moreover, the injuries as reveal from report of doctor are not grievous in nature. 

So, it is quite clear that the accused did not inflict dao blow on any vital part of 

body of PW 1. 

    Now let me see whether the evidence on record constitutes an 

offence u/s 307 IPC is made out.   

 

307 IPC. Attempt to murder :- Whoever does any act with such intention or 

knowledge, and under such circumstances that, if he by that act caused death, 

he would be guilty of murder, shall be punished with imprisonment of either 

description for a term which may extend to ten years, and shall also be liable to 

fine; and if hurt is caused to any person by such act, the offender shall be liable 

either to [imprisonment for life], or to such punishment as is hereinbefore 

mentioned.   

    In the case of Billal Miah Vs. State of Tripura (2013) 4 GLR 

594 the hon‟ble gauhati high court referred to the observation in the case of 

Hari Kishan & State of Haryana Vs. Sukhbir Singh & Ors., as reported in 

MANU/SC/0183/1988 : AIR 1988 SC 2127. 

 

The Apex Court in para-7 further held : 

7. “On the first question as to acquittal of the accused under Section 

307/149 IPC, some significant aspects may be borne in mind. Under 

Section 307 IPC what the Court has to see is, whether the act irrespective 

of its result, was done with the intention or knowledge and under 

circumstances mentioned in that section. The intention or knowledge of 

the accused must be such as is necessary to constitute murder. Without 

this ingredient being established, there can be no offence of "attempt to 

murder". Under Section 307 the intention precedes the act attributed to 

accused. Therefore, the intention is to be gathered from all 

circumstances, and not merely from the consequences that ensue. The 

nature of the weapon used, manner in which it is used, motive for the 

crime, severity of the blow, the part of the body where the injury is 
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inflicted are some of the factors that may be taken into consideration to 

determine the intention.” 

    Here in the facts and circumstances of the case it cannot be 

gathered that the accused had intention to kill or cause of death of the injured. 

    In view of what has been discussed above I find 

accused/appellant not guilty u/s 307 IPC. Accordingly, the accused / appellant is 

acquitted from the charge. The order of conviction u/s 307 passed by Ld. Asst. 

Sessions Judge is hereby set aside. 

    However, I find that prosecution has been able to prove the 

charge u/s 324 IPC against the accused beyond all reasonable doubt. 

    So, the order of conviction u/s 324 IPC passed by Ld. Asst. 

Sessions Judge is hereby affirmed.  

     

    Coming to the sentence u/s 324 IPC I find that the Ld. Asst. 

Sessions Judge sentenced the accused/appellant to R.I. for 2 (two) years.  

    However, considering the fact that the trial has taken about 6 

years and the accused / appellant has been coming to the court to face trial all 

these years I am inclined to alter/ reduce the sentence. Accordingly, the 

accused/appellant is sentenced to undergo R.I. for 3 (three) months. Set of the 

period of detention.    

    The appeal is partly allowed on contest. The accused is directed to 

appear before the Ld. Asst. Sessions Judge to serve out the sentence within one 

month from the date of Judgment.     

 

    Given under my hand and seal this 4th day of July 2015. 

 
( S. DAS ) 
 
Additional District & Sessions Judge, 
Sonitpur :: Tezpur 


